TOWA DEPARTMIENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER (F: ADMINISTRATIVE CONSENT ORDER

Randy Kennedy dfb/a R K Consiruction
& Demolition NO., 2008-A0Q-073

Slater, lowa

T(x»  Randy Kennedy
E K Construction & Tlemolition
PO Box 133
Shater, Tonwea 50244

L. SUMMARY

‘This administrative consent order is entered into between Randy Kennedy d/bia R
K Construction & Demolition and the Towa Department of Natoral Resources (IDNR) [ur
the purpose ol resolving National Emission Standards for Hazardous Air Pollutants
(NESITAT) violations for a demolition project al the Farrens Building in Bedtord, Towa.
[n the interest of avoiding litigation, the parties have agreed to the provisions below.

Any questions reparding this administrative consent order should be direcled to:

Relating to technical requirements: Relating to legal requeirements:
Marion Bumnside Kelli Book, Attormey for the DNR:
lowa Department of Natural Resources Towa Department of Natural Resources
TUO0 Thickman Road, Suite | 7900 Hickman Road, Suite !
Urbandale, Towa 530322 Urbandalce, lowa 50322

Phone: 513728 1-8443 Phone: 3157281-8563

Payment of penalty io:
Director of the lowa DN
Wallace State Office Building
502 East Minth Street

Des Moines, Towa 50316-0034

11. JURISDICTION

The DNR has jurisdiction to issue this administrative consent order, pursuant to
the provisions of lowa Code sections 455B.134(9) and 4550.138(1), which authorize the
Director 1o issue any order necessary o sceure compliance with or prevent a viglation of
Towz Code chapter 4558, Division LI {air quality), and the rules promulpated and perruts
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issucd pursuant théreto; and Jowa Code seetion 558,104 and 567 lowa Admmmramc
Code {JAC) chapter 10, :

IIl. STATEMENT OF FACTS

I Randy Kennedy d/b/a R K Construction & Demolition was hired by the
ity of Bedford o demolish the Farrens Building located at 32t Main Street in Bedford,
Towa. The Farrens Building was an old commereial building.

2 On April 5, 2007, the DNT reccived a complaint regarding (he demalition

ol the I'arrens Butlding.

3, O April 6, 2007, Marion Burnside. asbestos NESHAP coordinator for the
[PNR, conducted an inspection at the facility. When Mr. Burnside arrived at the site, the
building had been partially demolished. Mr. Bumnside observed floor tile that had been
snbject 1o sanding, grinding, or abrading. Tle observed dust blowing from the demolition
site.  Kennv Spencer, Maintenance Coordinator for the City of Bedford, and Randy
Fennedy, B K Construction & Demolition, were present at the time of the inspection and
informed Mr. Burnside that the thorough tnspection for asbestos had not been comducted
prior to the demolition. Mr. Bumside told these individuals to hire a licensed mspector to
have the demolition debris and building sampled {or asbestos. Mr. Burnside further
cxplained to Mr. Spencer and Mr. Kennedy that il asbestos was found to be present, an
ashestos abatement contractor would be required for the project. Mr. Burnside informicd
Mr. $pencer and Mr. Kennedy if asbestos was present in the debris and building, the
material would have to go Lo that landtill as ashestos containing waste material. Mr.
Burnside collected two samples of the suspect floor tile and took pictures of the site. On
behalf of the City, Mr. Spencer signed a statement acknowledging the presence of suspect
material. The statement stated that if the material was determined to be asbestos
containing matcrial that an asbestos abatement contractor would have to be retained and
tha demolition debris would have to be disposed of as asbestos contaiming waste material.

4, On April 19, 2007, Mr. Burnside submitted the samples he collected on
April 6, 2007, 1o the University of lowa [Tygienic Laboratory for asbestos content
analvsis. On May 1, 2007, the DNR received the analytical results of the sampics.
However, due o a typographical crror in the report, the DNR returned the report to the
Hveicnic Laboratory and requested correction of the errar. On May 2, 2007, the DNR
received the analytical results of the samples. The samples contained regulated arnounts
ol usbestos — one sample contained 3.6% (Lh:y:auuie dsheqms and the other aample
umlmncd 1. 8% C hwsntﬂe asbeatm ' :

5. - OnMay 21, 2007, ‘(he DNR issued a Notice of Violation letter 1o R K
Constriction & Demolition for several asbestos WESHAP violations. The letier cited the
[ollowing violations: failure W thoroughly inspect; failure to notify; and tailure to follow
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emission control procedures. A Notice of Violation letter with the same violations was
sent to the City of Bedlord.

. Wir. Kennedy has prior knowledge of the ashestos regulations. On
Crctober 20, 2006, Mr. Kennedy and RK Construction & Demolition were 1ssued a Notice
of Violation letter. ‘Lhe letter cited the failure to submit a notilication prior to a
demalition praject at a school in Atlantic, lowa.

1V, CONCLUSIONS OF LAW

1. lowa Code section 45513133 provides [or the Envirowmental Protection
Commission to establish rules governing the qualily of air and cmission standards.
Pursuant o lowa Code section 43313.133, 367 [IAC 23.1(3) was cstablished, which adopts
by reference the federal regulations regarding asbestos removal. The United States
Lnvironmental Protection Agency has delegated 1o the State of lowa the authonity to
implement and enforce the demolition and rencevation portions of the asbestos NESELAT,
found at 40 CI'R part 61, subpart M.

2 40 CFR section 61.145(a) speciiics that the owner or operator of a
demolition or renovation activity shall thoroughly tnspect a repulated facility for the
presence of asbestos prior to commencemerit of demolition.or renovation. Mr. Kennedy
admitted Lhere had been no inspection prier to the demolition. The above facls indicate a
violation ol (his provision. :

3. A0 CFR section 61.1453(b3(1) requires written notification of demolition o
be submitted to the DNR prior o beginning demolition. The specific requirements for
this notification are contained in the subsection. The facts in this case indicate that a
nolice was not submitted prior to the demolition. The above facts indicate a violation ol

this provision.

d. 40 CFR section 61.145(¢) detaiis the procedures tor asbestos emission
control and states that cach owner or operator to whom the provisions apply shall comply
with the procedurcs. The facts in this case indicate that R K Construction & Demolition,
as the aperator, was not in complianee with these provisions when the demolition of the
Farrcns Building oceurred.

3. 40 CFR section 61.143(e) 1) reguires the removal of regulated asbestos
containing material from the facility being demolished before any activity begins that
would break up, dislodge, or similarly disturh the malerial or prec]ude access to the.
material for subsequent remaoval. The facts in this casc indicate that the tloor tile was not
removed before demolition began. ‘The demalition process caused the [loor tile to
bheeome subject to sanding, grinding or abrading, -The above facts indicate a violation of
this provision,
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B 40 CFR section 61.145{c){6)i) provides that all rcgulatcd ashecstos
containing malerial, includiny material that has been removed or strippéd, shall be -
adéquately wet and shail remain wet until collécred and contained. Mr. Burnside found
dry asbestos containing material that had not been collected and contained. The above
iacts indicate a violation of this provision.

7. 40 CFR section 61.145(c)8) provides that effective one vear after
promulgation of this regulation, no regulated asbestos containing material shall be
stripped, removed, or otherwise handled or disturbed at a facility regulated by this section
unless al least one on-site representative, such as a foreman or management level person
or other authorized represeniative, trained in the provisions of this regulation and the
means ol complying with ther, is present. The facts in this case indicate there was nota
trained supervisor on site during the building demolition. The above facts indicate
noncompliance with this pravision,

L ORDER

THEREFORE, the DNE orders and Randy Kennedy dilhva R K (' omstraclion EL
Dernolition agrees to do the following:

1. Randy Kennedy dfhda R K Construction & Demolition shall pay a pcnalh'
of $2,6800.0) i accordance with the following payment plan: -
£400.00 due March 15, 200%; $400.00 due June 15, 2008; and
$400.00 due Aprii 13, 208, FAO0 00 due July 15, 2008,
$400.00 due May 15, 2008,

2. Eandyv K.ennedy shall atiend the 40 hour Contractor/Supervisor asbestas
coursc within 180 days of the date from which the Director sighs this
administrative consent order; and

3. Randy Kennedy shall submit proof of course completion to Marion
Burnside, DNR asbestos coordinator, within 10 days of completing the

class,
VL PENALTY

1. {owa Code section 435313.146 authorizes the assessment of civil penalties
of up to $10,000.00 per day of vmlatmn f@r eich of the air f:]LL:.l]IT.} vmhtmns mvnhcd 1

thiz matter

2. Towa Code section 455B. 109 authénzes the Environmental Protection

Commission to establish by rule a schedule of civil penaltics up to $10,000.00, which
ruay be assessed administratively. The Commission has adopted this schedule with
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procedures and criteria for assessment of penalties in 567 LAC chapter 10, Pursuant (o
these rides. the DNR has deternvined that the most effective and efficient meuns ol
addressing the above-cited violations is the issuancc of an administrative consent order
with an administrative penalty, The administrative penalty asscssed by this
administeative consent prder is $2.000.00. The admimstrative penalty is determined s
[ollowws:

. Ceonomic Benefit. lailure to follow the proper ashestos NESIIAP
regulations for asbestos removal can save significant time and money. R X Construction
& Demolition gained an economic benefit by not properly removing the asbestos prior 1o
the demnolition. An economic benefit of $100.00 is being assessed [or this factor.

t, Gravity of the Violation. One of the {zctors 10 be considered in
determining the gravity ol 4 violation is the amount of penalty authorized by the lowa
Code for that tvpe of violation. As indicated above, substantial civil penalties are
authorized by the statute. Asbestos is known i cause cancer and is a hazardous air
pollutant. Failure Lo keep the building demolition debris adequately wet after demaoliion
created an environmental hazard to the general public in Bedford. Failure 1o inspect and
notify and improper removal of asbestos threaten the integrity of the asbestos NESHAP
program, Thereftre, $1,100.00 is assessed for this factor.

¢, - Culpability. Mr. Kennedy d/bia R X Construction & BPemolition has a
duty to remain knowledgeable of the DINR s requirements, including fequirements of the
[ederal ashestos NESHAP regulations. Additionally, Mr. Kennedy had been issued a
previous Notice of Violation letter for a notification violation. Based on the above lacts,

EEO0.OU is assessed for this lactor.
VII. WAIVER OF APPEAL RIGHTS

‘I'his admimsirative consent order 1s entered 1nto knowingly by and with the
consent of Randy Kennedy d/b/a R K Construction & Demeoelition, For that reason,
Randy Kennedy d/bia R K Construction & Demolition waives the night to appeal thas
administrative consent order or any part thercof,

VIII. NONCOMPLIANCLE

Failure to comply with this administrative consent order may result in the
imposition of further administrative penalties or referral o the Attorney General Lo oblain
injunctive relicf and civil penaltics pursuant to Towa Code section 455B:146.

Compliance with Section V. Order” of this admimstrative consent order constitutes full
satisfaction of all requirements pertaining to the violatiens described in Section “1V.
Conclusions of Law™.ol this administrative consent order. The DNR reserves the right to
bring cnforcement action or to request that the Attorney General imuale legal action Lo
address other violations not deseribed in Section “1V. Conclusions of Law™ of this
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adintmistrative consent order but which may arise from the facts summarized 1n Scetion

IR St% of this administrag®c consent order,

RICHARD A, LEOPOLD EARFCTOR
Towa Department of Natural Resourecs

/K)af've IZ w—nfq . Daled this L{":da}-' of

Randy Kennedy dib/a R K Consthuction & DI;:];H_OE'E}H P, 2008

Dated this, /7 < day of
2-\ |, 2008

arb Stock (No asbestos file numbern): Kelli Book: Marion Burnside: EFPA; VIT.C. 4



